IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHEALE A. GORMAN : CIVIL ACTI ON

VS.
NO. 10- CV-6760
WARW CK TOMANSHI P
OFFI CER EDWARD LOUX,
CORPORAL AARON M RI CHW NE
and OFFI CER BARRY J. SZAMBOTI

VEMORANDUM AND ORDER

JOYNER, J. March 31, 2011

This civil rights action has been brought before the Court
on Partial Mtion of Defendants to Dismiss Plaintiff’s Conplaint
Pursuant to Fed. R Civ. P. 12(b)(6) (Doc. No. 4). For the
foll ow ng reasons, we shall grant the notion in part.

Fact ual Backgr ound

As alleged in the Conplaint, Plaintiff M cheale Gorman was
stopped by the defendant Warwi ck Township police officers on
Novenber 19, 2008 at approximtely 9:30 p.m on suspicion of
driving while under the influence of alcohol or controlled
substance. (Conplaint, Y11). Following Plaintiff’s apparent
failure of field sobriety tests, she was placed under arrest and
handcuf f ed behi nd her back by Defendant Corporal R chw ne and
Oficer WIIliam Hueber, both of the Warwi ck Township Police
Depart ment . Once handcuffed and while in the process of
entering the police cruiser “in the manner in which she was
instructed,” Plaintiff avers that Defendant Loux “stepped in and

suddenly adm nistered a Taser stun to [her] right hip area while



her back was towards himwhich dropped her al nost to the ground
but for the fact that her |inp body becane supported by the side
of the patrol car.” (Conplaint, f13). Plaintiff further
contends that Defendant Loux “continued to adm nister nultiple
Taser stuns” to her body “resulting in nmultiple Taser wounds as
wel | as other physical and psychol ogical injuries...”

(Conplaint, f14). Plaintiff, “who already suffered froma
cardiac condition,” was then transported by unidentified Warw ck
Township police officers to the Doyl estown Hospital Energency
Room for nedical treatnment “as a result of the nmultiple Taser
stuns, wounds, shock and resulting conditions.” (Conplaint,
116) .

Two years after this incident, on Novenber 18, 2010, M.
Gorman brought this suit seeking relief under the Fourth and
Fourteenth Amendnents and under Pennsyl vania common | aw for
assault and battery, intentional infliction of enotional distress
and m srepresentation and deceit. By the notion which is now
before us, the various Defendants seek to dismss all and/or part
of the clains against them

St andards for Ruling on Rule 12(b)(6) Mbdtions

It is axiomatic that a notion under Fed. R Gv. P. 12(b)(6)
seeks dism ssal of a pleading due to “failure to state a claim
upon which relief may be granted.” 1In order to survive a Rule

12(b)(6) notion, a pleading nust set forth “enough facts to state

aclaimtorelief that is plausible on its face.” Bell Atlantic

v. Twonbly, 550 U.S. 544, 570, 127 S. C. 1955, 1974, 167 L. Ed.
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2d 929, 949 (2007); Holnes v. Gates, 2010 U.S. App. LEXI S 25489

at *3 (3d Gr. Dec. 10, 2010). A claimhas facial plausibility
when the plaintiff pleads factual content that allows the court
to draw the reasonabl e inference that the defendant is |iable for

the m sconduct alleged. Ashcroft v. lgbal, U. S , 129 S.

Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009); Santiago v. Warm nster

Townshi p, 629 F.3d 121, 126 (3d G r. 2010). The law is well -
settled that in considering and ruling upon notions to dismss,
the district courts nust “accept as true the factual allegations
in the conplaint and all reasonable inferences that can be drawn

therefrom” Sheridan v. NG&K Metals Corp., 609 F.3d 239, 262, n.

27 (3d Gr. 2010); Krantz v. Prudential Investnents Fund

Managenent , 305 F.3d 140, 142 (3d Cr. 2002). In addition to

the conplaint itself, the court can review docunents attached
thereto as well as matters of public record. A court may al so

take judicial notice of a prior judicial opinion. MTernan v.

Gty of York, PA 577 F.3d 521, 526 (3d Cir. 2009); Buck v.

Hanpt on Township School District, 452 F.3d 256, 260 (3d Gr.

2006). Now when presented with a notion to dismss, district
courts should conduct a two part analysis. First, the factual
and |l egal elenents of a claimshould be separated. The District
Court must accept all of the conplaint’s well-pleaded facts as

true, but may disregard any | egal conclusions. Fower v. UPMC

Shadysi de, 578 F.3d 203, 210 (3d Cir. 2009)(citing lLgbal, 129 S

Ct. at 1949). Second, a District Court nust then determ ne



whet her the facts alleged in the conplaint are sufficient to show
that the plaintiff has a “plausible claimfor relief.” Id.
(citing lgbal 129 S. C. at 1950). In other words, a conpl aint
must do nore than allege the plaintiff’s entitlenment to relief.

A conplaint has to “show’ such an entitlenent with its facts.

| d.

Di scussi on

A Failure to State a (aimAgai nst Officers
Hueber and Szanbot i

Def endants first assert that inasmuch as Plaintiff has
failed to plead any action by Oficer Hueber or Oficer Szanboti
t hat woul d subject either of themto liability, the conplaint
fails to state a claimupon which relief my be granted and both
officers are properly dismssed fromthis suit.

According to the opening paragraphs of the conplaint,
“[t]his action arises under the provisions of the Cvil R ghts
Act of 1866, as anmended, 42 U.S. C. Section 1983.” (Conpl aint,
1). Section 1983 provides renedies for deprivations of rights
established in the Constitution or federal laws; it does not, by

its own terns, create substantive rights. Kaucher v. County of

Bucks, 455 F.3d 418, 423 (3d Cir. 2006) (citing Baker v. MCollan,

443 U. S. 137, 145, n.3, 99 S. . 2689, 61 L. Ed. 2d 433 (1979).
Entitled “Civil action for deprivation of rights,” 81983 reads as
follows in relevant part:

Every person who, under col or of any statute, ordi nance,

regul ati on, custom or usage, of any State or Territory or
the District of Columbia, subjects, or causes to be
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subj ected, any citizen of the United States or other person
within the jurisdiction thereof to the United States or

ot her person within the jurisdiction thereof to the
deprivation of any rights, privileges, or imunities secured
by the Constitution and | aws, shall be liable to the party
injured in an action at law, suit in equity, or other proper
proceedi ng for redress, except that in any action brought
against a judicial officer for an act or omi ssion taken in
such officer’s judicial capacity, injunctive relief shall
not be granted unless a declaratory decree was viol ated or
declaratory relief was unavail abl e.

Thus by the plain terms of 81983, two - and only two -
allegations are required in order to state a cause of action

under that statute. Gonez v. Tol edo, 446 U.S. 635, 640, 100 S.

Ct. 1920, 1923, 64 L. Ed. 2d 572, 577 (1980). First, the
plaintiff nmust allege that sone person has deprived himof a
federal right. Second, he nust allege that the person who
deprived himof that right acted under color of state or

territorial law. 1d.; Anspach v. City of Phil adel phia, 503 F.3d

256, 261 (3d Gr. 2007).

“[T]he first step in evaluating a section 1983 claimis to
‘identify the exact contours of the underlying right said to have
been violated” and to determ ne ‘whether the plaintiff has

al l eged a deprivation of a constitutional right at all.’”

Kaucher, supra, (quoting County of Sacranmento v. Lews, 523 U S

833, 841, n.5, 118 S. . 1708, 140 L. Ed. 2d 1043 (1998) and
Nicini v. Mrra, 212 F.3d 798, 806 (3d G r. 2000). Further,

“[b] ecause vicarious liability is inapplicable to ... 81983
suits, a plaintiff nust plead that each Governnent-official
def endant, through the official’s own individual actions, has

violated the Constitution.” Igbal, 129 S. C. at 1948. It is

5



particularly noteworthy that a nunmber of circuit courts,

including the Third Grcuit, have held that a police officer has
a duty to take reasonable steps to protect a victimfrom anot her
officer’s use of excessive force, even if the excessive force is

enpl oyed by a superior. Smth v. Mensinger, 293 F.3d 641, 650

(3d Gr. 2002). “If a police officer, whether supervisory or
not, fails or refuses to intervene when a constitutional

vi ol ati on such as an unprovoked beating takes place in his
presence, the officer is directly |iable under Section 1983.”

ld, (quoting Byrd v. dark, 783 F.2d 1002, 1007 (11'" Cir. 1986;

in accord, Putnamv. Gerloff, 639 F.2d 415, 423 (8'" Gir. 1981);

Byrd v. Brishke, 466 F.2d 6, 11 (7'" Gir. 1972)). Stated

ot herw se, where an officer “knew of and acqui esced in the
treatnment received ... at the hands of other officers,” liability

may be inposed. See, Baker v. Monroe Township, 50 F.3d 1186,

1193 (3d Cir. 1995); Rode v. Dellarciprete, 845 F.2d 1195, 1207
(3d Gir. 1988).

In enpl oying these principles to evaluate the conplaint in
this matter, we note that the only allegations against Oficer
Szanboti are that he “was at all tines relevant hereto a police
officer wwth the Warwi ck Townshi p Police Departnent in Warw ck
Townshi p,” that he, along wwth Oficers Loux, R chw ne and
Hueber, is being sued in his individual and official capacity,
and was

“at all tinmes relevant hereto” acting “under the color of

their respective official capacity and their acts were
perfornmed under the color of the statues (sic) and
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ordi nances of the Township of Warw ck, County of Bucks and
Comonweal th of Pennsyl vani a.”

(Complaint, s 8, 10). Although the conplaint also avers that
the “defendants intentionally used excessive force agai nst
Gorman,” and failed to “take any action to stop or attenpt to
stop the assault and battery on Gorman or to otherw se take
control of the situation,” we cannot discern whether Oficer
Szanboti was present at the scene of Plaintiff’s vehicle stop,
what actions, if any, he took relative to the plaintiff, or when
and/ or where he acted or failed to act. In short, we have no
i dea what O ficer Szanboti did or how he coul d conceivably be
held liable to Plaintiff. As a consequence, we find that these
very generalized allegations fail to show that Plaintiff has a
plausible claimentitling her to relief against Oficer Szanboti.
We reach the sane conclusion with respect to O ficer Hueber.
For one, it appears that the only averment concerning Oficer
Hueber is that “[f]ollow ng her performance on field sobriety
tests, Gorman was handcuffed behi nd her back by Hueber and
Richwi ne.” (Conplaint, §12). Plaintiff does not challenge the
propriety of having been so handcuffed and does not all ege that
she sustained any injury as a result of her handcuffing. Thus,
the conplaint fails to plead a plausible claimto relief against
O ficer Hueber as a result of his handcuffing and/or assisting in
Plaintiff’s handcuffing. Nevertheless, because O ficer Hueber is
al l eged to have been at the scene of the vehicle stop, he is

therefore evidently also charged with failing to prevent Oficer



Loux frominproperly Tasering Plaintiff. OFficer Hueber,
however, is not identified as a defendant in the caption of the
conplaint, it does not appear as though a sumons was issued for
himor that service was ever accepted on his behalf. W
t herefore conclude that O ficer Hueber is not, at |east as of
this juncture, a party to this action. Accordingly, while we
shall grant the notion for dism ssal against Oficers Hueber and
Szanboti, we shall give Plaintiff the opportunity to file and
properly serve an anended pleading as to them should she
determ ne that the facts warrant such action.

B. D smssal of Plaintiff’s Fourteenth Anmendnent d ai ns

Def endants next nove to dismss Counts Il and IIl in their
entirety on two grounds: (1) that the clains raised therein are

barred by the Suprene Court’s holding in Heck v. Hunphrey, 512

U S 477, 114 S. . 2364, 129 L. Ed. 2d 383 (1994); and (2)
excessive force clains do not |lie under the Fourteenth Anendment.
W agr ee.

The hol ding of Heck v. Hunphrey is clear: a plaintiff may

not pursue a claimunder 81983 that calls into question the
validity of his conviction unless he denonstrates that “the
conviction or sentence has been reversed on direct appeal,
expunged by executive order, declared invalid by a state tribunal
aut hori zed to nake such determ nation, or called into question by
a federal court’s issuance of a wit of habeas corpus.” 1d., 512

US at 486-87, 114 S. C&. at 2372; Bell v. Ehrlich, 2011 U S.

App. LEXIS 3555 at *3-*4 (3d Gr. Feb. 23, 2011). See also, Bush
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v. Phil adel phia Police Departnent, 387 Fed. Appx. 130, 132, 2010

US. App. LEXIS 14703 at *4 (July 19, 2010). |Indeed, under Heck,

A claimfor damages bearing that relationship to a
conviction or sentence that has not been so invalidated is
not cogni zabl e under 81983. Thus, when a state prisoner
seeks damages in a 81983 suit, the district court nust

consi der whether a judgnment in favor of the plaintiff would
necessarily inply the invalidity of his conviction or
sentence; if it would, the conplaint nust be dismssed

unl ess the plaintiff can denonstrate that the conviction or
sentence has al ready been invalidated. But if the district
court determnes that the plaintiff’s action, even if
successful, will not denonstrate the invalidity of any

out standi ng crim nal judgnment against the plaintiff, the
action should be allowed to proceed, in the absence of sone
other bar to the suit.

512 U. S. at 487, 114 S. C. at 2372-2373 (enphasis in original).

Plaintiff captions Counts Il and Il of her Conplaint as
purporting to state clains for violations of substantive (Count
1) and procedural (Count 111) due process in violation of the
Fourteenth Anendnent which violations ostensibly occurred “[a]s a
direct and proximate result of defendants’ actions, nore

particul arly described above...” (Conplaint, s 40 and 46).

| nsof ar as the “actions descri bed above” appear to concern only
the manner in which Plaintiff was arrested and not the propriety
of her arrest, we do not believe Plaintiff is endeavoring to

1

chal l enge the legitimcy of her arrest and conviction. However,

YPlaintiff seens to be saying as nuch in her Brief in Support of her
Response to Defendants’ Partial Mtion to D sniss Conplaint as she states that
she “nmakes no claimin her conplaint to recover danmges for any
unconstitutional conviction or inprisonnent relating to her DU arrest and

conviction.” However, her argunents in opposition are |ess than clear given
that she then goes on to conflate what appears to be her argument in
opposition to the notion to dismss Counts Il and Il with what appears to be

an argunent in opposition to Defendants’ request to disniss the Mnell claim
agai nst the Township. Plaintiff's Brief is silent with regard to Defendants’
reliance on Grahamv. Connor.




in the event and to the extent that this /s what Plaintiff is
attenpting to acconplish, her Fourteenth Anendnent clains are
obvi ously barred by Heck given that she apparently pled guilty to
the charge for which she was arrested.

On the other hand, if our suspicions are correct that
Plaintiff is nerely endeavoring to chall enge the anount of force
used to effectuate her arrest under the Fourteenth Amendnent,
those clains are also barred. On this point, the U S. Suprene

Court in Gahamv. Connor, 490 U. S. 386, 109 S. C. 1865, 104 L.

Ed. 2d 443 (1989) has decr eed:

Today we nmake explicit what was inplicit in Garner’s?

anal ysis, and hold that al/l/ clainms that |aw enforcenent

of fi cers have used excessive force - deadly or not - in the
course of an arrest, investigatory stop, or other “seizure”
of a free citizen should be anal yzed under the Fourth
Amendnment and its “reasonabl eness” standard, rather than
under a “substantive due process” approach. Because the
Fourth Anmendnment provides an explicit textual source of
constitutional protection against this sort of physically

i ntrusive governnental conduct, that Amendnent, not the nore
general i zed notion of “substantive due process,” nmust be the
gui de for analyzing these clains.

490 U. S. at 395, 109 S. Ct. at 1871. In accord, Al bright v.

diver, 510 U. S 266, 114 S. C. 807, 127 L. Ed. 2d 114 (1994);

Brown v. Rinehart, 325 Fed. Appx. 47, 50, n. 1, 2009 U S. App.
LEXIS 9539 at *7 (3d Cr. April 30, 2009); Chatman v. City of

Johnstown, 131 Fed. Appx. 18, 20, 2005 U. S. App. LEXIS 8675, *6 -
*7 (3d Cr. May 13, 2005); Fagan v. City of Vineland, 22 F.3d

1296, 1305, n. 5 (3d Gr. 1994).

2 Tennessee v. Garner, 471 U.S. 1, 105 S. C. 1694, 85 L. Ed. 2d 1
(1985).
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Al though less clear, it appears that this sane rational e
al so holds true where a plaintiff is endeavoring to obtain relief
for the use of allegedly excessive force during the course of an
arrest under a Fourteenth Anendnent procedural due process

theory. See, e.qg., Berg v. County of Allegheny, 219 F.3d 261,

269 (3d Cir. 2000)(“... the constitutionality of arrests by state

officials is governed by the Fourth Anendnent rather than due

process analysis.”)(internal citations omtted); Cook v. Upper

Dar by Township, 2006 U.S. Dist. LEXIS 51485 at *3 - *4 (E.D. Pa.

July 27, 2006) (“We observe that Plaintiff’'s factual allegations
do not appear to support a procedural due process claim Rather,
they relate to his clainms of arrest and detention w t hout
probabl e cause and excessive force. As nentioned above,
allegations |like these normally ‘fall under the exclusive

province of the Fourth Anendnent.’”)(citing Johnson v. Knorr,

2005 U.S. Dist. LEXIS 28860 at *11 (E.D. Pa. Cct. 31, 2005))
Moyver v. Borough of North Wales, 2000 U.S. Dist. LEXIS 16082 at

*9- *10 (E.D. Pa. Nov. 7, 2000)(“Simlarly, the procedural due
process prong of the Fourteenth Amendnent does not support a

cause of action for false arrest.” (citing Berg, supra.). Indeed

as a general proposition, “use of excessive force by a | aw
enforcenent officer is considered a ‘seizure’ under the Fourth

Amendnent, which prohibits such unlawful action.” Carswell v.

Bor ough of Honestead, 381 F.3d 235, 240 (3d G r. 2004). Thus,

regardl ess of whether the due process claimis substantive or

procedural in nature, we agree that an excessive force claimis
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properly pursued only under the Fourth Amendnent. For these
reasons, Counts Il and Ill shall be dism ssed with prejudice from
the Plaintiff’s Conplaint here.
C Mtion to Dismss Plaintiff's Mnell daim- Count |V
Next, Defendants seek the dism ssal of Count |V against
Warwi ck Township for failure to plead a clai mupon which relief

may be granted under Mnell v. Departnent of Social Services of

Cty of New York, 436 U.S. 658, 98 S. Ct. 2018, 56 L. Ed.2d 611

(1978). Because we find that Count 1V sufficiently pleads such a
cause of action, Defendants’ notion to dism ss this count of the
conpl ai nt shall be deni ed.
The hol ding of Monell is sinple:
[A] municipality cannot be held liable solely because it
enpl oys a tort-feasor - or, in other words, a nmunicipality
cannot be held |iable under 81983 on a respondeat superior
t heory. ... Instead, it is when execution of a
governnent’s policy or custom whether nmade by its | awrakers
or by those whose edicts or acts may fairly be said to
represent official policy, inflicts the injury that the
government as an entity i s responsible under 81983.
Monell, 436 U.S. at 691, 694, 98 S. . at 2036, 2037-2038. *“The
first inquiry in any case alleging nunicipal liability under
81983 is the question whether there is a direct causal |ink
bet ween a nunici pal policy or customand the all eged

constitutional deprivation.” Gty of Canton, Chio v. Harris, 489

UusS 378, 385, 109 S. . 1197, 1203, 103 L. Ed. 2d 412 (1989).
There are two ways that a plaintiff can establish nunici pal

[iability under 81983: policy or custom \WAtson v. Abington

Township, 478 F.3d 144, 155 (3d Cir. 2007). Policy is nade when
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a “deci si onnmaker possessing final authority to establish
muni ci pal policy with respect to a given action, issues an

of ficial proclamation, policy or edict.” 1d. (quoting Penbaur v.

Gty of CGncinnati, 475 U S. 469, 481, 106 S. C. 1292, 1299, 89

L. Ed.2d 452 (1986) and Bielevicz v. Dubinon, 915 F.2d 845, 850

(3d Gr. 1990)). Custom on the other hand, can be proven “by
showi ng that a given course of conduct, although not specifically
endorsed or authorized by lawis so well-settled and permanent as
virtually to constitute |law.” Wat son, 478 F.3d at 155-156

(quoting Bielevicz, supra. and Andrews v. City of Phil adel phia,

895 F.2d 1469, 1480 (3d Cir. 1990)). Hence, while proof of a
single incident of unconstitutional activity may not be
sufficient, in and of itself, to establish liability under

Monel |, if a municipal entity can be shown to have tol erated
known m sconduct by police officers in the past or that its

pol i cymakers were aware of simlar unlawful conduct in the past
but failed to take precautions against future violations and that
this failure at least in part caused the injury conplained of, it

may be |iable. See, City of Cklahoma Gty v. Tuttle, 471 U S.

808, 105 S. Ct. 2427, 2436, 85 L. Ed.2d 791 (1985); Watson, 478
F.3d at 156; Bielevicz, 915 F.2d at 851.

In |like fashion, inadequacy of police training my serve as
the basis for 81983 liability only where the failure to train
anounts to deliberate indifference to the rights of persons with

whom the police cone into contact. Cty of Canton, 489 U S. at

388, 109 S. Ct. at 1204. I ndeed, if a [training] program does
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not prevent constitutional violations, nunicipal decisionnakers
may eventually be put on notice that a new programis called for.

Board of County Commi ssioners of Bryan County v. Brown, 520 U S

397, 407, 117 S. C. 1382, 1390, 137 L. Ed.2d 626 (1997). I n
that event, their continued adherence to an approach that they
know or should know has failed to prevent tortious conduct by
enpl oyees may establish the conscious disregard for the
consequences of their action - the “deliberate indifference” -
necessary to trigger nmunicipal liability. 1d., (citing Gty of
Canton, 489 U S. at 390, n. 10, 109 S. C. at 1205).

In application of the foregoing, Plaintiff’s conplaint does
assert that “[a]Jt the tinme of this incident, it was the policy,
practice and/or customof Warwick and its police officers to use
excessive force and intimdate citizens;” that “the
Constitutional violations suffered by plaintiff were the result
of Warwick’s failure to properly train and supervise its officers
with regard to the proper nethods of making stops w thout
intimdating citizens and wongfully using excessive and
unreasonable force, etc.;” and that “[a]s a direct and proxinate
result of Warwick’s policies, practices, custons, procedures,
failure to train and supervise, ... plaintiff was injured as
stated herein.” (Conplaint, {s 53, 54, 56). While these
avernents are sonewhat conclusory in nature, we nevertheless find
that they are sufficient to withstand a Rule 12(b)(6) notion.
Accordi ngly, Defendants’ notion to dismss Count IV is denied.

D. Dism ssal of Plaintiff’'s Intentional Tort d ains
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In Counts V and VI, Plaintiff endeavors to plead causes of
action under Pennsylvania state |aw for assault and battery and
intentional infliction of enotional distress against Oficer
Edward Loux. Count VII purports to raise a claimagainst
Cor poral Richw ne and Warwi ck Township for “m srepresentation and
deceit.” Because Defendants Loux and Richw ne are ostensibly
being “sued in their respective individual and offici al
capacities,” Defendants nove for the dism ssal of the official
capacity clainms in Counts V, VI and VII.

A suit against a public official in his or her official
capacity “generally represents only another way of pleading an
action against an entity of which an officer is an agent.” Hafer
v. Melo, 502 U.S. 21, 25, 112 S. C. 358, 361, 116 L. Ed.2d 301

(1991) (quoting Kentucky v. Graham 473 U S. 159, 165, 105 S. O

3099, 3104, 87 L. Ed.2d 114 (1985)); Betts v. New Castle Youth

Devel opnent Center, 621 F.3d 249, 254 (3d Cr. 2010). Suits

agai nst state officials in their official capacity therefore

shoul d be treated as suits against the State. Hafer, supra.

“Personal capacity suits, on the other hand, seek to inpose
individual liability upon a governnent officer for actions taken
under color of state law.” Hafer, 502 U S. at 25, 112 S. C. at
362. “[T]o establish personal liability in a 81983 action, it is
enough to show that the official, acting under color of state

| aw, caused the deprivation of a federal right.” [d. (quoting
Graham 473 U. S. at 166, 105 S. C. at 3105). In other words,

state officers sued for damages in their official capacities are
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not “persons” for purposes of the suit because they assune the
identity of the governnment that enploys them Hafer, 502 U S. at
26, 112 S. C. at 362. By contrast, officers sued in their
personal capacities conme to court as individuals and therefore
fit confortably wthin the statutory term “person,” and may
therefore assert personal imunity defenses such as objectively

reasonabl e reliance on existing law. 1d.; WIIl v. Mchigan

Dep’'t. of State Police, 491 U. S. 58, 65, 71, 109 S. C. 2304,

2311, n. 10, 105 L. Ed.2d 45 (1989); Powell v. Ridge, 189 F.3d

387, 401 (3d Gir. 1999).

In addition, the Pennsyl vania Political Subdivision Tort
Claims Act, 42 Pa. C. S. 88541° (“PSTCA’), generally provides
immunity fromtort clainms for |ocal governnental bodies, agencies

and their enployees® under Pennsylvania |aw. Beard v. Borough of

342 Pa. C S 88541 reads as fol |l ows:

Except as otherw se provided in this subchapter, no | ocal agency shal

be I1able for any damages on account of any injury to a person or
property caused by any act of the | ocal agency or an enployee thereof or
any ot her person.

* Under the PSTCA, “enpl oyee” is defined to nean:

Any person who is acting or who has acted on behalf of a governnment unit
whet her on a permanent or tenporary basis, whether conpensated or not
and whether within or without the territorial boundaries of the
governnent unit, including any volunteer fireman and any el ected or

appoi nted officer, nmenber of a governing body or other person designated
to act for the governnent unit. |ndependent contractors under contract
to the government unit and their enployees and agents and persons
perform ng tasks over which the governnent unit has no |egal right of
control are not enpl oyees of the government unit.

And, “local agency” is:

A governnent unit other than the Commonweal th government. The term
includes, but is not limted to, an internediate unit; nunicipalities
cooperating in the exercise or performance of governnental functions,
powers or responsibilities under 53 Pa. C. S. Ch. 23 Subch. A (relating
to intergovernmental cooperation); and councils of governnent and other
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Duncansville, 652 F. Supp. 2d 611, 626 (WD. Pa. 2009). There

are, of course, certain |imted exceptions to this general rule.
Under 42 Pa. C. S. 88542(a),

A | ocal agency shall be liable for damages on account of an
injury to a person or property within the [imts set forth
in this subchapter if both of the followng conditions are
satisfied and the injury occurs as a result of one of the
acts set forth in subsection (b):

(1) The damages woul d be recoverabl e under common | aw
or a statute creating a cause of action if the injury
wer e caused by a person not having avail abl e a defense
under section 8541 (relating to governnmental imunity
general ly) or section 8546 (relating to defense of
official immunity); and

(2) The injury was caused by the negligent acts of the
| ocal agency or an enpl oyee thereof acting wthin the
scope of his office or duties with respect to one of
the categories listed in subsection (b). As used in
t hi s paragraph, “negligent acts” shall not include acts
or conduct which constitutes a crine, actual fraud,
actual malice or willful m sconduct.
Under this section then, a party seeking to recover against a
| ocal agency defendant nust show that it has a common | aw or
statutory cause of action in negligence against that defendant
and that the |ocal agency defendant’s alleged negligent acts fall
wi thin one of the exceptions to governnental inmmunity listed in

Section 8542(b)°. Beard, 652 F. Supp. 2d at 627; Canty v. City

of Phil adel phia, 99 F. Supp. 2d 576, 582 (E.D. Pa. 2000). In the

entities created by two or nore nunicipalities under 53 Pa. C. S. Ch. 23
Subch. A

42 Pa. C. S. 88501

° Those exceptions are: (1) vehicle liability; (2) care, custody or
control of personal property; (3) real property; (4) trees, traffic controls
and street lighting; (5) utility service facilities; (6) streets; (7)
si dewal ks; and (8) care, custody or control of aninmals.
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absence of a legal duty owed to the injured party, there can be

no recovery agai nst a |ocal governnental defendant. Mascaro V.

Youth Study Center, 514 Pa. 351, 523 A 2d 1118, 1123 (1987).

While “[a]n enpl oyee of a local agency is liable for civil
damages on account of any injury to a person or property caused
by acts of the enployee which are within the scope of his office
or duties ... to the sane extent as his enploying | ocal agency
and subject to the sanme |imtations inposed by [the Tort d ains
Act],” that enployee loses inmunity where “it is judicially
determ ned that the act of the enpl oyee caused the injury and

t hat such act constituted a crime, actual fraud, actual malice or
willful msconduct...” 42 Pa. C. S. 888545, 8550. “WI|ful

m sconduct ‘is conduct whereby the actor desired to bring about
the result that followed or at |east was aware that it was
substantially certain to follow, so that such desire can be

inplied.”” Pelzer v. City of Philadel phia, 656 F. Supp. 2d 517,

539 (E.D. Pa. 2009)(quoting Renk v. City of Pittsburgh, 537 Pa.

68, 641 A 2d 289, 293 (1994)).

Instantly, in Counts V and VI, Plaintiff alleges that in
Tasering her during the course of her arrest, Oficer Loux
committed the state law torts of assault and battery and
intentional infliction of enotional distress. In Count VII,
Plaintiff avers that O ficer Richwine fraudulently drafted the
Police Report in that he “wongfully suggested that Gorman was
required to be Tasered in the first instance and that only a

single Taser stun was delivered...” |Inasnmuch as Ms. Gorman has
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thus alleged willful m sconduct against Oficers Loux and
Ri chwi ne, she has failed to plead a cause of action which falls
wi thin one of the eight enunerated exceptions to the Politica
Subdi vision Tort Clains Act such as is required to proceed
agai nst a |local governnental agency such as Warw ck Township or
its enpl oyees acting in the course and scope of their enploynent.
Li kew se lacking fromthe conplaint are any allegations that the
township itself caused the harmsuffered by the plaintiff and it
therefore appears that Plaintiff is in fact endeavoring to hold
it liable for its enployees’ alleged actions solely on the basis
of respondeat superior. W therefore are conpelled to dismss
these state |aw clains insofar as they, by inplication, invoke
the defendants’ official capacities and/or seek to inpose
liability under theories that do not sound in negligence. Counts
V, VI and VII® shall thus stand only with respect to Officers
Loux and Ri chwi ne as individual tortfeasors.

F. Entitlenent to Qualified Imunity

Al ternatively, Defendants assert that this action should be

di sm ssed for the reason that they are qualifiedly i nmune from

6 pefendants al so seek the disnissal of Count VIl on the basis of Heck

v. Hunphrey, supra. and for failure to plead the el enents necessary to state a
viable claim W first find that, reading the conplaint as a whole,
sufficient facts are averred to adequately state a claimfor fraud.

Even if such claimwere viable, defendants alternatively assert that to
allow the claimto proceed would effectively invalidate Plaintiff’'s guilty
plea in violation of the Suprene Court’s ruling in Heck. G ven that in Count
VI, Plaintiff is conplaining that Corporal Richwi ne purportedly falsified the
need to Taser her and the nunmber of Taser stuns that she received, it is clear
that the gravamen of this count of the complaint is the manner and anount of
force used to arrest Plaintiff and not the propriety of the arrest.
Accordingly, we find no violation of Heck.
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suit.

The purpose of qualified imunity is to shield “governnent
officials performng discretionary functions fromliability for
civil damages insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a

reasonabl e person should have known.” WIlson v. Layne, 526 U. S.

603, 609, 119 S. C. 1692, 1697, 143 L. Ed. 2d 818 (1999) (quoting
Harl ow v. Fitzgerald, 457 U S. 800, 818, 102 S. C. 2727, 73 L.

Ed. 2d 396 (1982)); Hill v. Borough of Kutztown, 455 F.3d 225,

244 (3d Cir. 2006). Gven that qualified imunity is “an
immunity fromsuit rather than a nere defense to liability that
is effectively lost if a case is erroneously permtted to go to
trial,” it is inportant to resolve “imunity questions at the

earliest possible stage in litigation.” Pearson v. Callahan, 555

US 223, 129 S. Ct. 808, 815, 172 L. Ed.2d 565 (2009)(quoti ng
Hunter v. Bryant, 502 U.S. 224, 227, 112 S. C. 534, 116 L. Ed.2d

589 (1991) and Mtchell v. Forsyth, 472 U.S. 511, 526, 105 S. C.

2806, 86 L. Ed. 2d 411 (1985)).

In resolving governnent officials’ qualified inmunity
clains, it is helpful to first decide whether the facts that a
plaintiff has alleged or showmn nake out a violation of a
constitutional right. Pearson, 129 S. C. at 815-816 (nodifying
Saucier v. Katz, 533 U. S 194, 201, 121 S. C. 2151, 150 L. Ed.=2d

272 (2001)). Then, “if the plaintiff has satisfied this first
step, the court nust decide whether the right at issue was

‘clearly established” at the tine of defendant’s all eged
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m sconduct.” 1d., citing Id. “Qualified immnity is applicable
unl ess the official’s conduct violated a clearly established

constitutional right.” 1d., citing Anderson v. Creighton, 483

U S. 635, 640, 107 S. C. 3034, 97 L. Ed.2d 523 (1987).

In this case, the plaintiff has sufficiently alleged a
potential violation of her constitutional right to be free from
an unreasonabl e sei zure under the Fourth Amendnent and insofar as
the | aw has long held that the use of excessive force to
effectuate an arrest is unlawful, it is self-evident that the
conduct alleged violated a clearly established constitutional
right. Thus, while the use of a Taser in the course of an arrest
may be a discretionary decision on the part of an individual
officer that is dependent on the circunstances then and there
bei ng presented, a reasonable | aw enforcenent officer should know
t hat excessive uses of Taser stuns to effectuate an arrest would
constitute a Fourth Amendnent viol ation. In the absence of a
clear record of what actually occurred in the course of
Plaintiff’s arrest, we nust deny the request for dism ssal on the
basis of qualified imunity at this tine.

G Punitive Damages

Finally, Defendants seek to have the plaintiff’s clains for
puni tive damages contained in her ad dammum cl auses stricken for
failure to state clains on which relief may legally be granted.

The law is clear that a municipality is imune frompunitive

damages under 81983. City of Newport v. Fact Concerts, Inc., 453
U S 247, 271, 101 S. C. 2748, 2762, 69 L. Ed.2d 616 (1981);
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Smth v. Borough of Dunnmore, 2011 U.S. App. LEXIS 1461 at *19-20

(3d Gr. Jan. 25, 2011); Potence v. Hazleton Area Schoo

District, 357 F.3d 366, 372 (3d Cir. 2004). Moreover, for a
plaintiff to qualify for the recovery of punitive danmages in a
Section 1983 action at all, the defendant’s conduct nust be, at a

m ni num reckless or call ous. Savarese v. Agriss, 883 F.2d 1194,

1204 (3d Gr. 1989). The only defendant whose all eged conduct
coul d conceivably be said to rise to this level of culpability is
O ficer Loux. Accordingly, we dismss all of the punitive
damages cl ains against all of the defendants in this matter save
for those agai nst Defendant Loux.

For all of the reasons outlined in the precedi ng pages, the
Def endants’ Motion to Dismss shall be granted in part and deni ed

in part. An order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
M CHEALE A. GORMAN : CIVIL ACTI ON
VS. :
NO. 10- CV-6760
WARW CK TOWNSHI P,
OFFI CER EDWARD LOUX,

CORPORAL AARON M RI CHW NE
and OFFI CER BARRY J. SZAMBOTI

ORDER

AND NOW this 31st day of March, 2011, upon
consi deration of the Partial Mtion to Dismss Plaintiff’s
Conpl ai nt Pursuant to Fed. R Cv. P. 12(b)(6) and for the
reasons set forth in the precedi ng Menorandum Qpinion, it is
hereby ORDERED that the Mdtion is GRANTED I N PART and DENI ED I N
PART as fol | ows:

1. Count | is DISM SSED w t hout prejudice as agai nst
Def endant s Hueber and Szanboti and with prejudi ce as agai nst
Def endant Warwi ck Township. Plaintiff is GRANTED | eave to Anend
Count | of the Conpl aint agai nst Defendants Hueber and Szanbot i
within twenty (20) days of the entry date of this Menorandum and
O der.

2. Counts Il and I'll of the Conplaint are DI SM SSED wi th
prejudice in their entirety.

3. Counts V, VI and VI| are DISM SSED with prejudice as
agai nst both of the individual defendants nanmed therein in their

of ficial capacities and agai nst Warwi ck Townshi p.
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4, Plaintiff’s clainms for punitive damges are DI SM SSED
with prejudice as against all of the defendants save for Oficer
Edwar d Loux.

In all other respects, the Defendants’ Partial Mtion to

Di smi ss i s DEN ED.

BY THE COURT:

s/J. Curtis Joyner

J. CURTI'S JOYNER, J.
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